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THE COURT: All right.
MR, NOLEN:
THE CQURT: Ckay.
MR. BRADSHAW:
THE COURT: All right.

this.

Anybody object?
Plaintiffs do not object, Your Honor.
All right.

No obijection.

Thanks for your patience on

So I'm prepared to rule on the motion to dismiss.

And then perhaps, more important than that, I was hoping we'd

have a conversation about where we go from here.

Let me tell you the way
through my ruling.

process going forward.

I ruled. Then I will go

And then, as I said, we'll talk about the

I am granting IHC's motion as to the fraud claims

against IHC, and I'm also granting the --

Did somebody just join us? Can everybody hear me?

MR. NOLEN: Yes.
TEE COURT:
the fraud claims against IHC, and

conspiracy claim.

S0 1I'm going to —— I'm golng to dismiss

I'm going to dismiss the

Other than that, I'm going toc deny the

motion, so it will basically leave negligence claims against

Dr. Sorensen, negligence claims against IHC, and fraud claims

against Dr. Sorensen.
So let me go through my
All right. First, with

limitations, and a lot of this is

analysis.
respect to the statute of

pretty similar to my ruling
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on the futility motion.

The question of statute of limitations, basically the
first —- the issue is can I rule on the statute of limitations
defense based on the pleadings, and I conclude the answer is
no,

And, again, I concluded that the Plaintiff did not
have an obligation to plead with particularity facts in
response to the statute of limitation defense in their
complaint,

As I have said previously, the Plaintiff is not
obligated to meet a heightened pleading requirement relating to
facts that would serve to defeat an impending defense,

I, again, reiterate the Zuma Dacus case at 2005, Utah
Appellate 325, where they said, quote, "The burden of pleading
the inapplicability of, in that case, the defense of privilege
is not initially on the Plaintiff, and it is not incumbent on
the party filing the complaint to anticipate an affirmative
defense which the answer may disclose.”

I am not persuaded by the defendant's argument to the
contrary in that there's a distinction for cases where the
complaint 1is, quote, "facially.invalid or untimely."

I've read those cases, and I think those cases stand
for the propositiocn that when all the facts necessary to
determine an affirmative defense are stated in the complaint,

then it can be ruled —— resclved in a Rule 12 motion.

CERTIFIED COURT TRANSCRIPT 5
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That is obviously not the case here where the facts
of fraudulent concealment are not in the complaint and can't be
unless the —- the issue isn't before the Court in full,

Let me just mention a couple of the cases that the
defendants raised. First was the Tucker case.

Give me a second.

Oh, in there, all of the applicable dates were in the
complaint, and so the Court ruled as a matter of law. There
was no assertion of a defense to the defense of statute of
limitations, and so it was not inappropriate for the Court to
rule, though I do note that they went beyond the complaint and
treated it as a Rule 56 motion.

Again, 1t appears to me that all facts necessary to
decide the Rule 12 motion were in the complaint which, again,
is a far cry from this case.

Similarly, some of the cases that Tucker was cited
for stand for that same proposition, and I'm not persuaded that
they lead to some sort of a distinction between facially and --
valid and invalid defenses.

I note specifically the Vandergriff case, which was
cited 2013, Utah 11.

That claim was dismissed on immunity grounds because
there is immunity for claims that arise based on fraud, and the
complaint alleged facts of fraud. Very different than the -~

the issue here,.
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In Bivens, in fact, I think actually the Court stated
just the opposite. That was 2017, Utah &7. First of all, that
was an exhaustion issue, which is a jurisdictional issue, and
the Court made clear that there was —-—- the complaint made clear
that they hadn't exhausted.

I do note that footnote 6 in that case said, quote,
"We do not hold today that a plaintiff's complaint must
affirmatively plead exhaustion of legal remedies."

Also, I just wanted to mentien the Larry case 2004,
Utah Appellate 182, where the complaint on its face reflected
when the plaintiff discovered his claim, which meant that, as a
matter of law the discovery rule could not apply, and therefore
the Court ccould rule on the pleadings,

Sc none of those cases, in my view, stand for the
proposition that a plaintiff in the first instance has the
obligation to state facts necessary to defeat a statute of
limitations defense with any -- at all, let alone a degree of
particularity.

So that being the case, the issue of whether the
plaintiff can prove fraudulent concealment required under code
788-3-404 will have to be based upon what -- what we learn
factually in discovery and to be decided at a summary judgment
or at trial.

Accordingly, all of the statute of limitations

arguments raised by either IHC or Dr. Sorensen are denied and
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that issue will go forward.

Now, the issues relating to the interpretation of

" +hat statute are thus not pertinent to this ruling. I will

address them in a little while though after I conclude this
ruling, because, ocobviously, those are important issues that we
need to make ——- to determine before we figure out where we're
going in the next step of the process.

So the statute of limitations defense is -- is
rejected, and all motions in that regard are denied,.

Now, with respect to the miscellaneous arguments:

First Dr. Sorensen argues that all of the claims
should be consclidated intoc one medical malpractice claim
relying on 78B-3-403(17).

While the Medical Malpractice Act dces have a broad
definition of what a malpractice claim is for purposes -- for
procedural purposes, I'm not aware of any authority that would
prevent a plaintiff in a lawsuit from asserting alternate facts
of fraud or negligence against Dr. Sorensen, and the elements
of each would have to be proven at trial.

However, I would note that it appears that there are
multiple claims of negligence and multiple claims of fraud, and
I'm not going to dismiss those at this time.

The Plaintiff is certainly entitled to pursue its —-
its claims, but ultimately, when we get to trial, there will be

one negligence claim and there will be one fraud claim, and,
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you know, frankly it -- in a negligence claim, it's all gcing
+0o be based on a breach of a standard of care, and if that
standard of care encompasses varlous things, that's fine.
Those aren't separate c¢laims though.

But as I said, I'm not going to dismiss any claims at
this time, but the Plaintiff needs to be mindful that as we
work towards trial, that if we get to trial, there aren't going
to be a number of negligence c¢laims. There's going to be one,
and it can have subparts, but there will be one negligence
claim.

Now, as I mentiened, with THC's moticn to dismiss the
fraud claim, that motion is granted,

Now, 1it's important to note that there's a
distinction here between the fraud associated with the 2008
surgery and any alleged fraud that took place thereafter that
is relevant to statute of limitaticns.

The allegations of IHC's fraud in inducing Ms. Tapp
to have this surgery are nonexistent. There is nothing but
conclusory statements where the Plaintiff lumps the, quote,
defendants in together in asserting some of these claims, but
there is not one fact in the complaint that would support that
IHC was somehow involved in a fraud in 2008,

There are ampie facts supporting alleged fraudulent
inducement by Dr. Sorensen and so, obviously, those claims will

proceed, But there is no fact stated in the complaint that I
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found that -~ that even alleges, let alone with any degree of
particularity, that IHC was involved in the fraud allegedly
perpetuated on Ms. Tapp in 2008.

So that claim is dismissed.

Similarly ~- give me one second while I look at my
notes.

Finally, Sorensen has filed a motion to dismiss the
fraud and conspiracy claims. As I said, the fraud claim

agalnst Dr. Sorensen will survive,

There's ample allegations of fact supperting this
fraudulent inducement theory in 2008.

However, as there is absolutely nothing demonstrating
any fraud by IHC or any sort of illegal or wrong conduct by
IHC, T don't believe that -- that the predicate for a
conspiracy claim has been proven, SO the conspiracy claim is
denied as well.

And let me make very clear that, in looking at the
complaint, the fraud and conspiracy claims I am dismissing have
to do with any alleged fraud or conspiracy at the time this
surgery was deone in 2008. That is what the complaint alleges.
There are no facts supporting that, and that's why those claims
will be dismissed.

And let me just also say that the conspiracy claim,
like the fraud claim, is also governed by Rule 9. Rule 9, ‘it

appears to me, does, 1in Utah, require the similar showing of
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particularity. I'll just throw out a couple of cases that I
saw that supported that.

The Williams v. State Farm case, 656 P.2d 966, the

Corollas case, 2003 Utah Appellate 339, and the Fidelity case,
2015 Utah Appellate 19.

So having dismissed THC's fraud claim. I believe I
am compelled to dismiss the conspiracy claim between these
parties as well.

So, again, going forward, we have three areas of
claims. First are the negligence claims against THC relating
to the surgery, second are the negligence claims against
Dr. Sorensen relating to the surgery, third are the fraud
claims against Dr. Sorensen relating to the surgery.

S50 that is the end of the order.

Do I have any volunteer tp go through -- to get a
copy of the transcript and draft an order for me reflecting
that ruling?

MR. NOLEN: Your Honor, plaintiffs will be happy to
do it.

THE COURT: All right. I would ask you to get the
transcript. Go as close as you can so that there's not much of
a dispute between the parties on that.

Having ruled that way, the defendant -- defendants
are going to be required to answer, let's say by June 8th, ‘that

will be the date by which the parties should file their answer.
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Now --—
MR, NOLEN: Your Honor, we've -- we have already --
when we -- when you ruled previcusly --

THE COURT: Oh, ockay.

MR, NOLEN: -- you instructed us to answer as well as
file the motion to dismiss.

THE COURT: 0Okay. Gooed. Thank you. Good.

All right. So, now the only thing else that I have
to say is not related to this motion and in dicta and take it
for however you like it.

It seems to me that we now, by the motions to
dismiss, by ruling the way I did, I didn't need to get to the
statute. As I see it, that statute and the interpretation of
that statute will govern the way in which we proceed in this
case, most notably disco#ery.

It seems to me that if IHC is correct in their
interpretation of that statute, then discovery will be fairly
limited and would not encompass a huge sort of undertaking
regarding what happened between Sorensen and IHC and all of
that stuff., Whereas, if the Plaintiffs are correct, they would
be, as they reguested it at the last hearing, asking for a
full-blown discovery that, frankly, I thought scunded like a
fishing expedition.

I am trying to figure out what the best way to

proceed is. Let me give you my -- sort of a proposal, and then
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I'd like to hear from vyou folks and tell me what you think.

My thought is to have you meet and confer and see if
you can come up with some sort of a discovery plan. If you
can't, what I'm wondering is whether -- and I'm frankly not
optimistic you're going te reach an agreement on that, What
I'm wondering about is whether each side can submit some sort
of a —— sort of discovery plan on what the parameters of
discovery are, and perhaps it would be -- you would submit them
to me, and at that time I could perhaps enter an order where
I've gone through what the statute means and limit discovery
accordingly.

At that point, you guys could determine whether you
want to go ahead with discovery or wanting to perhaps take it
in interlocutory appeal.

T am mindful of the fact that at some point the
determination of what that statute means is going to have to be
addressed upstairs. And I'm wondering if that is the first
opportunity at which that can happen.

If not, then we're going to have to complete
discovery and have an evidentiary hearing. And I will tell
you, I am very compelled to beiieve that a bifurcation pursuant
to 78B-2-114 is required in this case, not legally required,
but required for the issue of judicial economy, one, and number
twe, it would be, T think, unfair and prejudicial to the

defendants in what might just be a negligence claim, and
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certainly is as to IHC, to hear facts of a potential fraudulent
scheme later that i1s not -- that's not relevant to the merits
but would ke relevant to statute of limitations.

So I am mindful of the fact that vyou guys need a
ruling from me on what that statute means, and -- and I'm
trying to figure out the best way to give that to you so that
we are -- are as economic as we can in moving through this
case.

So let me hear from you first, Mr. Nolen. Do you
have any thoughts on how to proceed at this point?

MR. NOLEN: Your Honor, I would, having heard the

Court's thoughts, actually think that we might could tailor

something through a meet and confer. And once we had that meet
and confer, if we -- 1f we can't agree for some reason, and
actually, as a —-— as a group, we've_actualiy been fairly

cooperative with each other, but if we can't agree on a
discovery —-- a discovery plan that is acceptable to us, we
would just simply advise the Court in writing, just Zointly,
and then within ten days or 14 days, whatever the Court
prefers, submit our own separate discovery plans.

THE COURT: OQkay. Mr. Bradshaw, let me hear from you
next. Any thoughts?

MR, BRADSHAW:. Yes, Your Hgnor. Thank vyou.

We -- we certainly are willing to sit down and

discuss a discovery plan, and I would agree with the notion
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that discovery related to the affirmative fraudulent
concealment issue would be extremely limited. I -- I think
that the biggest limiting factor is, is that under that statute
there has to be some reliance by the Plaintiff on the conduct,
s0 we're really talking about interactions between either
Sorensen and --

THE COURT: I am fully along -- aleng that pesition
on this statute. You don't need to reargue it, but I am
mindful of that.

MR. BRADSHAW: That's fine, Your Honor. S0 -- so
that's one thing.

I would like to introduce one other thought with
respect to this, which I think you're right that we're going to
need an interpretation of the statute, and I would suggest that
the procedural portion of the Court's ruliﬁg where I think we
have some disagreement would also ke critical, because this
case is obviously setting the landscape with respect to
800 cases.

And let me just articulate what I think that issue
is. As I understand the Court's ruling, the Court is
recognizing that, under this line of cases where there is a —-
an affirmative defense that appears on the face of the
complaint, our argument was obviously that there is one fact
and one fact alone, which is that when the medical care

occurred, because this is a statute of repose.
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As I understand the Court's ruling, what the Court is
saying is the cases we're citing are distinguishable because
the issue that would have to have been pled in the complaint is
affirmative fraudulent concealment and all ¢f those facts. And
I think that guidance from the appellate court with respect to
the way I read all of these cases, including the federal cases
and the state cases, 1s 1s that there is only one fact that
makes the complaint facially untimely, which is the date of the
medical care. And so that's where this is -- is either
throwing us into this context of discovery or we're into the
fact that they have not pled affirmative conduct that would
resurrect their claim.

I think that if we get to the point that we have to
have this statute interpreted and this procedural issue becomes
absolutely critical, and I think it's a reélly discreet issue
for which the appellate court can answer that question and
guide all of these cases.

THF COURT: Well, I -- I respectively just totaily
disagree with your position on this, and I've said it three
times. You guys can -- frankly, you know, what I thought, what
I was wondering about was whetﬁer there should be sort of a
compendium order from me. Perhaps we wait on the order
grant -- or denying the motions to dismiss, and if you guys
can't agree on discovery, I issue one big order where it

includes the motion to dismiss and it includes the -- the
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statutory interpretation arguments. And if all of this is
going to be interlocutory, I don't think you have a matter of
right on any of this stuff, but perhaps, at that point, 1if
there's just one corder that addresses both the motion to
dismiss and the statute, perhaps -- perhaps that might be
something that everybody would agree that needs to be taken up
on an interlock. And maybe -- maybe that's the way that we

should think about doing this.

MR. BRADSHAW: That -- that's what I'm suggesting,
Your Honor. I always get nervous when you say you disagree.
T -- that's what I was trying to suggest. I don't think I

articulated it very well.

THE COURT: I -—— I personally don't have a problem
with that. And I will tell you all, I've -- you know, we have
been at CLEs with appellate judges,_and T have specifically
asked, if I have an issue and I think that, you know, it would

really help if you guys decided it on an interlocutory basis,

would it help if I chimed in, and the answer was, yes. And I
would certainly at —-- so we are, you know, through phase one of
this process with the moticons to dismiss. Once we get through

phase 2 and we're talking about the interpretation of the
statute, I would certainly be willing to include language in
that order to the effecf that, given the enormity of the number
of cases, the importance of this issue, that this really is

something that they need to take a lock at sooner rather than
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later.

I think that makes sense. But, you know, once again,
it's -~ it’s still not a matter of right. So I guess we'd have
to just hope that they take it now. T think that would make
a lot of sense from a judicial economy standpoint.

Mr. Miller, I guess I skipped over you. What -- do
you have any thoughts on this?

MR. MILLER: Your Honor, I think Mr. Neolen stated it
succinctly, and I think that that's appropriate, yes. I think
a meet and confer, as Your Honor suggested, would be very
appropriate to see if we can come up with a plan, and if we
cannot, then submit separate sides,

And it may be that we can agree on, you know, 50, 60,
70 percent, whatever the number is, and then submit the rest
for the Court's ruling. I think that would be great.

THE COQURT: Okay. Why don't we —— how guickly can
you guys have your meet and confer?

MR. NOLEN: Your Honor, I'm sure I can do it next
week, T don't know what the other side's schedule is, but I
certainly can do it next week.

THE COURT: What if i just saild within two weeks the
parties are going to meet and confer. So that would be by
June 8th, the parties will meet and confer and try to submit a
stipulated discovery plan.

I'm not going to hold my breath, but have at it. And
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then if you can't, how about within -- within two weeks after
that, by June 22nd, each party submits their discovery plan,
their propesal.

You really -- you —- it deoesn't need to in-depth
refer to the statute and the statutory interpretation. I've
got all of that that I need. But it probably would be helpful
to simply say, from the IHC's perspective, based upon the
arguments we've submitted, we think that, vyou know, discovery
should be limited in the feollowing regards, or whatever.

So don't make it too long. Just tell me what

discovery you want. I'm talking timelines. I'm talking
amounts of discovery. I'm talking, you know, precisely what
vehicles and mechanisms of discovery. And -- and —-- and I

think this probably will apply to the Plaintiff and not the
Defendant, you're going te have to Qemonstrate some sort of
proportignality issue here.

Rule 26 in Utah is governed by principals of
proportionality, and I realize in one sense there are lots of
cases and this is a biggie and -- if you look at it in the
totality. But this case in and cf itself, you know, not so
much. It is a tier three case and tier three does state scme
limits.

But I —-—- I de¢ want you —-- the Plaintiff to address
the issue of proportionality, if what you're going to be

requesting, and I think it is, a fairly broad examination of --
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of lots c¢f things involving IHC and Dr. Sorensen,.

Does that timeline make sense?

MR. NCLEN: It's fine with Plaintiff, Your Honor.

MR, MILLER: Yes. This is Mike Miller, I agree.

MR. BRADSHAW: Your Honor, this is Mr. Bradshaw.
I -- that -- I -—- I agree with that timeline. I'm a little bit
confused by is this to the exclusion of preparing an order with
respect to the Court's ruling today —-

THE COURT: No.

MR. BRADSHAW: ~- 1if I have [inaudible].

TEE COURT: Let's have that done on a paraliel basis.
And then what I will do is I will just -- I think what I'll do
is I will not sign any order on this motion until I sign the
other order. So it will be signed the same day.

Sc they —— that's -- I'm thinking that that might
work.

If we just sort of do that parallel and T sign them
both on the same day, it will have the same effect.

Does anybody see a problem with that?

MR. NOLEN: Plaintiffs does not, Your Honor. No,
that's fine.

THE COURT: All right. So -- so let me —-- let's
reiterate.

So Mr. Nolen is going to prepare the order relating

to the motion to dismiss. See if you can reach an agreement on
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that and then submit it to the Court.

I'm not golng to sign that just yet.

In the meantime, by June 8th, the parties will meet
and confer to try to agree to a discovery pian. If they can't
agree, then by June 22nd the parties will each submit their
own —-- all three parties will submit their own request for a
discovery plan.

At that point, the matter will be -- it's -- I'm sure
I will remember, but would somebody file & request to submit
after both -— after all three of those plans or two of those
plans, however you guys divide them up, are done.

At that point, I will shortly thereafter issue an
order where I go through the interpretation of that statute and

then make conclusions about the limits con discovery.

and I —-- you know, I will tell you, I don't think,
frankly, thaet I -- I have looked at this again pretty intently
after our last hearing, and I —— I still believe, I think, that

the fraud at the outset that is alleged of Dr. Sorensen, is —-
is not precluded by the statute. Frankly, that affects only
Dr. Sorensen. I don't think that affects IHC.

Number one.

Number two, I firmly believe that the term
"affirmative act of fraudulent concealment" has meaning. And,
you know, if you look at the cases, I -- I -- T have to ascribe

some meaning to that. And so keep those two things in mind.
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I will -- you know, I'm still sort of going through
the cases and making sure that I feel comfortable with this.
But I just wanted to let you know, there's nothing that I've
seen this time around that changes very materially what I --
what I thought I read, what I thought I concluded on the
futility motion.

So for whatever that's worth.

So I will look forward to hearing from you folks,
assuming that the matter is submitted to me on June Z2nd.

I'm -— I would hope that within the next few weeks after that,
frankly, that I have an order from you on the interpretation of
the statute and therefore the parameters of discovery.

S50 we'll just have to take this one step at a time,
but I think that makes sense.

Does anybody have any comments they'd i1ike to say
before we c¢lose here?

MR. NOLEN: Plaintiffs do nect, Your Honor.

MR. MILLER: WNothing further. Mike Miller. Thank
you.

MR. BRADSHAW: Nothing further.

THE COURT: All right, everybody. Have a gcod
extended weekend, and we will talk to you soon.

MR. NOLEN: Thank you.

MR. BRADSHAW: Thank you.

MR. MILLER: Thank you.
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MS. ABKE: Thank you.
THE COURT: Bye.
(PROCEEDINGS IN THE ABCOVE-ENTITLED

MATTER WERE CONCLUDED.)
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